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THIS DECLARATION OF HAMILTON CAY CONDOMINIUM (hereinafter
referred to as the "Declaration™), made this the _21  day of November, 2006, by BE
BAY, L.L.C., a North Carolina limited liability company (hereinafter referred to as L cclarant™)
and VOC, L.L.C., a North Carolina limited liability company and Bermuda Bay Assogi?
L.L.C., a North Carolina limited liability company (collectively "Land Owner
provisions of Chapter 47C of the General Statutes of the State of North Caroline
heremnafter referred to as the "Condominium Act" or the "Act") and cong
Bank, National Association, and Townebank (collectively, "Lenders")

Purchasers or Owners of property described herein;

WITNESSETH:

WHEREAS, Declarant and Land Owne fee simple of certain

ore particularly
reference; and,

rant and Land Owners to submit the
property described on Exhibit "A," tggether with the improvements thereon constructed, to the

provisions of the North Carcfl@a domi Act to provide for the condominium form of
ownership; and,

WHEREAS y establishes by this Declaration a plan for the
individual ownership of candominiutn units and the co-ownership by individual and separate
owners thereof, I all of the remaining property in the condominium (all

portions of the e Units hereinafter being referred to as "Common
Elements").

EFORE, Declarant does hereby declare, and Land QOwners hereby
cribed on Exhibit "A" attached hereto and incorporated herein by
conveyed, cncumbered, used, occupied, improved, sold, mortgaged, and
ORVEYE cct to the rules, regulations, restrictions, covenants, conditions, uses and
s set forth in this Declaration. All such rules, regulations, restrictions, covenants,
conditions, uses and obligations are declared and agreed to be in furtherance of a plan for the
creation of the-Coridominium and the use, enjoyment and rental of condominium units and shall
b¢-deemed to run with the land and be a burden on and a benefit to the Declarant, its successors
1gns, band Owners, and on and to any Person acquiring or owning any interest in the real
property in the Condominium and any improvements thereto, and such partics' grantees,
sucegssars, heirs, assigns, executors, administrators and devisces. Individual Unit Owners, their
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employees, guests, tenants and all persons using or possessing any property within the
Condominium are subject to the provisions of this Declaration.

ARTICLE 1.

ESTABLISHMENT OF CONDOMINIUM AND DESCRIPTION OF BMPRO S

Section 1.1  Submission to the Act. Declarant and
the real property and appurtenant easements more particularly describ
submit said property and the appurtenant easements, and the improveme pon and
within, to condominium ownership under the provisions of the Aet, and he arc¢ the same
to be a condominium known and identified as "Hamilton Cay ¢
Property, and plats and plans of the improvements constitat;

ecorded 1n the office of the
Declaration, the same being

Section 1.2 Improvements. Withit i
there are a building and other improvements. As shown omExhibit "B." Declarant and Land
Owners have created eighteen (18) Units;.and allocated certain Limited Common Elements to

Units. Each Unit is identified by a specific or combination of numbers and/or letters, and no
Unit bears the same designation as any ethe |

104 14104-A2, 104-B2, 104-C2, 104-D2, 104-
A3, 104-B3, 104-C3, and 104-D3, as shov n Exhibit "B." Exhibit "B" also depicts the
Common Elements and Lim , 1gnts and additional areas which are subject to

Development Rights. Except fo ¢ Development Area, no additional real estate will
be subsequently allocated as Eimite

ARTICLE 2.

DEFINITIONS

in t claration, the Bylaws and the exhibits attached hereto, and all

amendments t s the context requircs otherwise, the following definitions shall

prevail:

ion221  Articles of Incorporation. "Articles of Incorporation” means the

¢ ot North Carolina and recorded in the office of the Register of Deeds of Dare
arolina, as the same may be amended from time to time,

Section 2.2 Association. "Association" means the Unit Owners association
ganized parsuant to the Act and incorporated under Chapter 55A of the General Statutes of
rLarolina, and shall be known as Hamilton Cay Owners Association and its SUCCEeSSOr.
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Section 2.3 Association Documents. "Association Documents” means
collectively the Articles of Incorporation of the Association, the Bylaws of the Ass g1ation, this
Declaration, and the Rules and Regulations adopted by the Association, all as may be
restated and revised from time to time. Any exhibit, schedule, or amendment.to an Assdciation
Document shall be considered a part of that document.

Section 2.4 Common Elements. "Common Elements” . _
(1) all of the real property, improvements and facilities of the Condomiiiit ading however
the Condominium Units as herein defined, (ii) all personal property and eguipme
maintained for the joint use and enjoyment of all the Owners of Condominiur nits, and (11) all

Section 2.5  Common Expenses.
made by or financial liabilities of the Association,

>s~ 'means expenditures
y allocations to reserves.

Section 2.6 Condominium. "Con
Exhibit "A" together with all buildings and improve

Section 2.7 Condomimnits. "Condominium Units" or "Units," as such
terms are used herein, means a physical porti

ownership, the boundaries of which are here

" means Bermuda Bay, L.L.C. and any

Person or entity who succeeds td Jeclarant Rights as provided herein or pursuant to

the Condominium Act.

Section 2.9 Dec[a@i\an. "Declaration" means this instrument and any
amendments the

Intentionally Removed).

cvelopment Rights. "Development Rights" means the rights

reserved by Declars ierArticle 28 of this Declaration, including the right to add additional
real estate anc verty to the Condominium.

cction 2.13  Land Owners. "Land Owners" means Declarant, VOC, L.L.C. and
Associates, L.L.C. The vertical boundaries of each Land Unit are the vertical

¢s represented by the perimetric boundaries identified for each Land Unit on Exhibit "B."
its have no horizontal boundaries.
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Section 2.14  Land Units. "Land Units" means Units identified as Units 1,2, 3,

4,6 and 7.

those portions of the Common Elements allocated by operation of N.C. Gen.
for the exclusive use of one or more but fewer than all of the Units, those porti
Common Elements described in this Declaration as Limited Common Fle
portions of the Common Elements designated as Limited Common Elée

company, corporation, business trust, estate,
government, governmental subdivision ¢

Exhibit "A," together with all ri
any way pertaining to said re

»ors and ceilings of the Residential Units hereby are designated as
respective Residential Unit.

xcept as otherwise modified herein, the provisions of N.C. Gen. Stat.
) (3), and (4) are incorporated herein by reference.

Séction 2.20  Unit Owner. "Unit Owner" or "Owner" means any Person owning

e.Units, but shall not include a mortgagee unless such mortgagee has acquired title
isuant to~foreclosure or some other process in licu of foreclosure.
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Section 2.21 Upkeep. "Upkeep" means care, inspection, maintenance,
operation, repair, repainting, remodeling, restoration, improvement, renovation, alterati
replacement and reconstruction.

Any word not defined herein, unless it is plainly evident fromthe context of this
Declaration that a different meaning is intended, shall, as used herein, have |
in N.C. Gen. Stat. § 47C-1-103.

ARTICLE 3.

OWNERSHIP INTEREST/COMMON ELEMENT

Section 3.1  Common Elements. Each-Condo wl shall be conveyed
and treated as an individual property capable of indéperidéit use and fee simple ownership, and
the Owner of each Unit also shall own, as an apputtenance to the ownership of said
Condominium Unit, an undivided interest in the Common Elements. The undivided interest in
the Common Elements appurtenant to each of the Condominium/Units which presently exists,
subject to amendment as provided hercin, shall be asset out-inExhibit "C" attached hereto and

made a part hereof. The proportional interest in the Comimon Elements that is appurtenant to
each Condominium Unit has been determined.by the Declarant to be equal as to all Units.

on Elements appurtenant to each
ie Condomintum Units employing the
) when new Condominium Units are created

ncluding the replacement of a Land Unit with
ection 4.3 herein.

.~ “The proportion of the Common Expenses allocated to each
1g all of the Condominium Units employing the same formula as

wew~Condominium Units are created pursuant to the cxercise of Development
the replasement of a Land Unit with multiple Residential Units as

stated abov
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ARTICLE 4.

ALTERATION OF UNITS, RELOCATION OF UNIT BOUNDARIES,.
SUBDIVISION OF UNITS AND REALLOCATION OF LIMIIEDA
COMMON ELEMENTS: SEPARATE CONVEYANC
OF APPURTENANT COMMON PROPERTY PROHIBFFED

Section 4.1 Alteration of Units. Subject to the provi
§ 47C-2-108, 47C-2-111, 47C-2-112 and 47C-2-113, and to the limitati
Article 4, Units may be altered, boundaries between adjoining Upits tia: ated, Units may
be subdivided, Limited Common Elements may be reallocated, /ay |
allocated as Limited Common Elements.

Section 4.2 Alterations of Units drooms . Ne-Ownér of a Residential Unit
originally constructed with two (2) bedrooms or thrée (3) bedro shall undertake any
' y other room or area within

were originally constructed as part of the Residentia

Section 4.3 Subdivisiém\ﬂf\Land Units. Notwithstanding anything to the
contrary herein, Land Owners may constructimprovements upon and subdivide Land Units
owned by Land Owner into multiple Residenti ‘
those Residential Units and Commo
subdivision, each Residential Unit shall havé an egnal appurtenant undivided interest in the
Common Elements and alloc@{)
Sections 3.1 and 3.2 herein in lide formier' Land Units interest in the same. Said
subdivision shall be accompl;
and an incorporated recor g the subdivided Residential Units, Limited Common
Elements appurte , and the new Common Elements.

mmc% Elements Appurtenant to Units. The undivided interest
ared to be an appurtenance to each Condominium Unit shall not be
conveyed, devised,encumbersd, or otherwise dealt with separately from said Condominium Unit,

and the undivided intetest'in Common Elements appurtenant to each Condominium Unit shall be

;g devising, enéumbering or otherwise dealing with such Condominium Unit, Any
instrument conveying, devising, encumbering or otherwise dealing with any Condominium Unit,
which deseribes said Condominium Unit by the number designation assigned thereto by the map
recor atoresaid without limitation or exception, shall be deemed and construed to affect the
tire*Condominium Unit and its appurtenant undivided interest in the Common Elements.

thing In contained shall be construed as limiting or preventing ownership of any

ominium Unit and its appurtenant undivided interest in the Common Elements by more

Nng person or entity as tenants in common, joint tenants or as tenants by the entirety:.
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ARTICLE 5.

CONDOMINIUM SUBJECT TQ RESTRICTIONS

The Condominium Units and Common Elements shall be, ané
hereby declared to be subject to the restrictions, easements, conditions anc

Unit and its appurtenant undivided interest in the Common Elements,
Units and Common Elements are further declared to be subject to-tt

conditions and limitations now of record affecting the land and/in
Condominium and those hereinafter set forth:

Sectiont 5.1  Single Family. Eac 1
utilized only for single family residential purposes subject to th provisions of this Declaration.

Section 5.2 QOccupancy Restricti The occypancy of each Residential Unit
shall not exceed six (6) Persons at any time.

Section 5.3 Nuisances:
be made of any Condominium Unit or of the.Common Elements, nor any part thereof, and all
laws, zoning ordinances and regulations ¢
Condominium shall be observed. No Owner of any-Condominium Unit shall permit or suffer
anything to be done or kept in his Caondo Untt, or on the Common Elements, which will
increase the rate of insuranc@n the Congd , or which will obstruct or interfere with the
rights of other occupants of the €oi | r annoy them by unreasonable noises, nor shall
any Owner undertake any usc o ¢ Which shall create and constitute a nuisance to any

hich interferes with the peaceful possession and
proper use of any gther Candominiutn Unit or the Common Elements.

ing. Except as set forth in this section, nothing contained
or renting of a Residential Unit; provided, however, that:

o Residential Unit shall be leased or rented for a pertod of less

than one hu 0) consecutive calendar days without the prior written consent of the

Association.

All leases for any Residential Unit shall be in writing signed by the

(c) All leases shall be in such form, and contain such provisions, as
bproved by.the Executive Board, including provisions (a) requiring the tenant to comply with
8. Association Documents, (b) providing that the failure of any tenant under a lease to comply
1¢ Association Documents shall constitute an event of default under the lease, and
oviding that the Association may excrcise any and all remedies for a default under the

)pr
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Association Documents against the Owner and the tenant under the lcase including, without

lhmitation, the right to remove a tenant from possession of a Unit by judicial process\or
otherwise.

Person other than the Owner, for which the Owner receives any consideration or

including, but not limited to, a fee, service, gratuity, or emolument. The ' oard may
adopt reasonable additional restrictions and rules regulating leas; subleasmg of Residential
Units.

The Executive Board may also adopt reaso
requircments regarding the leasing or renting of a may include, but not

estrictions on occupancy set forth in
Section 5.2 and prohibiting or restricting the leasing o -

Notwithstanding the abo
Residential Unit it owns for a period of not n thirty (30) days.

Scction 5.5 Times
Owner permit the use of a Unit for,
the right to exclusive right 0%
floating time schedule over a pe

, fraction-sharing or similar program whereby
ong participants in the program on a fixed or

In addition for , the Condominium is subject to those matters

affecting the Property set fotth on Exhibit "D" attached hereto and incorporated herein by
reference.

ARTICLE 6.

TUAL EASEMENTS IN COMMON ELEMENTS

S

1.6.1  Easements-Common Elements. Subject to the Special Declarant

Rights r¢ arant 1n this Declaration and the provisions of N.C. Gen. Stat.
§ 47C-3- ot\the Common Elements, except the Limited Common Elements, shall be, and
the same ' py declared to be, subject to a perpetual non-exclusive easement in favor of all

" Condominium Units in the Condominium for their use and the use of their

s, invitees and customers, for all proper and normal purposes, and for the furnishing
and facilities for which the same are reasonably intended for the use and enjoyment

¢ Condominium Units. For that portion of the Common Elements upon which a particular
located as depicted on Exhibit "B," the easement to so locate 2 Unit shall be exclusive.

1o the Special Declarant Rights, the Association shall have the exclusive right to
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establish the rules and regulations pursuant to which the Owner of any Condominium Unit, his
tenants, guests, mvitees and customers, may be entitled to use the Common Elemetils
establish regulations concerning the use of said Common Elements.

Section 6.2 - Easements-Units. Each Unit Owner hereby is ore
cascment to locate heating and air conditioning systems and related equipme
including underground propane tanks, upon the Common Elements. W}
heating and air conditioning systems, utilities, related pipes, ducts, co:
facilities and equipment shall become and be deemed to be a part of the'w
Unit to which they are affixed or serve. Prior to installing any hes
systems, utilities or any facilities and equipment in the Common
obtain the consent of the Association as provided in Article 16
apply to the heating and air conditioning systems and facilities a:
which are presently located in the Common Elem
heating and air conditioning systems and facilitie

Section 6.3 Reserved Declarant Eas El_ts‘/de larant, its successors and
assigns, reserves a perpetual non-exclusive easement, over, por and across the Common
Elements, said easement hereby reservedto be for any and all purposes decmed desirable by
Declarant, its successors and assigns, inc but not limited to, (i) the installation,
maintenance, repair and replacement of utiliti

vehicular access to other property wit
the Condominium or owned by the

ents. L.and Owners, their successors and

. Ny
assigns, are granted a perpetual Wsemem, over, upon and across the Common

Elements for any and all p retated.to the construction and development of Residential
Units upon a Land Unit.

J ARTICLE 7.
%SEMENT FOR UNINTENTIONAL AND

NON:NEGLIGENT ENCROACHMENTS

event-thiat any Condominium Unit shall encroach upon any Common

not caused by the purposeful or negligent act of the Condominium Unit
Owner, then an easement appurtenant to such Condominium Unit shall
lance of such encroachment upon the Common Elements for so long as such
ally shall exist; and, in the event that any portion of the Common Elements
on any Condominium Unit, then an easement shall exist for the continuance of
achment of the Common Elements upon any Condominium Unit for so long as such

ent naturally shall exist. If any Condominium Unit or Common Elements shall be
lally or totally destroyed as a result of fire or other casualty, or as a result of condemnation or

domain proceedings, and if upon reconstruction of such Unit and/or Common Elements
accordance with Article 20 hereof, there exist encroachments of portions of the Common
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Elements upon any Condominium Unit, or of any Condominium Unit upon any portion of the
Common Elements, then such encroachments shall be permitted and a valid easement for the
maintenance thereof shall exist so long as such encroachments naturally shall remaix

ARTICLE 8.

RESTRAINT UPON SEPARATION AND PARTI
OF COMMON ELEMENTS

er or Owners
tth the Owners

ADMINISTRATION'OF THE CONDOMINIUM BY
HAMILTON CAY-OWNERS ASSOCIATION

To efticiently and eff¢ctively provide for the administration of the Condominium
by the Owners of the Condm@nium RIS, ociation of all Unit Owners has been
incorporated pursuant to Chapte of\the General Statutes of North Carolina known and
designated as "HAMILTON C RS"ASSOCIATION" (herein sometimes called the

inister the operation and management of the

the terms of its B @“ S. o1 Owners of each Condominium Unit automatically shall
become membe Asseciation‘upon his, their or its acquisition of an ownership interest in
title to any Condomipium.Unit and its appurtenant undivided interest in Common Elements, and
the membex - or Owner shall terminate automatically upon such Owner or
Owners being ¢ uch ownership interest in the title to such Condominium Unit,
regardless of:h ich such ownership may be divested. No person, firm or

be entitle
ASs0cCi¢

operation‘and mapagement of the Condominium, the Association, subject to the provisions of

3 A7C-3-105 and 47C-3-112, shall have and is hereby granted the authority and
snforce the provisions of this Declaration, to levy and to collect assessments in the
eretnatter provided, to adopt, promulgate and enforce such rules and regulations

ing the use of the Common Elements as the Board of Directors of said Association may
1 fo.be in the best interests of the Association and to exercise such other powers as set forth
.CoGen. Stat. § 47C-3-102, including the right to assign futurc assessments, assessment

10
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rights and income of the Assoctation.

ARTICLE 10.

BERMUDA BAY OWNERS ASSOCIATION

Section 10.1  Master Association. The Condominium ig
planned community known as Bermuda Bay which is subject to the pro!
the General Statutes of North Carolina (the "Planned Community Act™):
administration of Bermuda Bay, an association all Owners of Lots-z
Declaration of Covenants, Conditions and Restrictions for Bern
recorded in the office of the Register of Deeds in Dare County/ N
Bay Declaration"), has been incorporated pursuant t A e’ (seneral Statutes of
North Carolina known and designated as "Bermu 1
called the "Bermuda Bay Association").

ated within th

15"defined in the
s . been

Condominium Unit shall automatically become me
his, their or its acquisition of an ownershs
appurtenant undivided intercst in the Co
Owners shall termtnate automatically upon
ownership interest in the title to suc

¢ Bermuda Bay Association upon
interest 1n title to-any Condominium Unit, and its
Elements, and the membership of such Qwner or

and management of Bermu @ ay Assoclation, subject to the provisions of the
Planned Community Act, shall authorty and power to enforce the provisions of the
Bermuda Bay Declaration, to llect assessments in the manner provided therein, to

adopt, promulgate and enfort d regulations governing the use of the Common
Elements of the Be 1at] |

Bermuda Bay Dg Q

clegation of Powers. The Board of Directors of the Association

Association, from time to time as the Board of Directors in its
 powers set forth in this Declaration and the Act that may be
“Directors of the Association. The Board of Directors of the

exercised bydhe
Association-ms

arid responsibility for the performance of such acts and powers formerly
uda Bay Association. Upon the delegation of any such powers as
bection, all provisions of North Carolina Gen. Stat § 47-C-2-102, as may be
apply.
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ARTICLE 11.

USE OF COMMON ELEMENTS SUBJECT TO RULES
OF ASSOCIATION

Section 11.1  Use of Common Elements by Owners. The nse 518
Elements by the Owner or Owners of all Condominium Units, and all ot =-.-~ authorized to

use the same, shall be at all times subject to the Association Docume

Section 11.2  Use of Limited Common Elements
Common Elements 1s restricted to the Owners and Owners' ten

customers, of the Unit and/or Units to which the Limited Co

ARTICL

1
RIGHT OF ENTRY | MERGEN&S

In case of any emergency ariginatingw ng any Unit or the Common

Elements, regardless of whether the Owner or other Persen-in-occupancy is present at the time of
such emergency, the Board of Directors? y other Person authorized by it, or the managing
agent, shall have the right to enter such Uni Common Elements for the purpose of
remedying or abating the cause of such ¢ nd such right of entry shall be immediate.

RIGHT OF ENTI@F@R TENANCE OF COMMON ELEMENTS

OR OTIIER €CONDOMINIUM UNITS

Whenever 1
performing any maintenanc or repair to any portion of the Common Elements or
its, rier of each Condominium Unit shall permit other Owners
or their representative y constituted and authorized agent of the Association, to enter
| | purpose, provided that the entry shall be made only at

able advance notice.
ARTICLE 14.

LIMITATION UPON RIGHT OF OWNERS
TO ALTER AND MODIFY CONDOMINIUM UNITS:
NO RIGHT TQ ALTER COMMON ELEMENTS

Section 14.1  Consent to Modification of Residential Units. Subject to the

celarant Rights reserved to Declarant in this Declaration, the rights described in
tan 4.3 of this Declaration and the restriction in Section 4.2 of this Declaration, no Owner of

Residential Unit shall permit any modification or alteration to be made to a Residential Unit or

12
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any betterment or improvement to the Limited Common Elements appurtenant to a Residential
Unit without first obtaining the written consent of the Association, which consent

withheld in the event that a majority of the Board of Directors of the Association shs determine,

n 1ts sole discretion, that such modifications, alterations, betterments or improve would
adversely affect or in any manner endanger the Condominium in part or In itSenti Subject
to the Special Declarant Rights reserved to Declarant in this Declaration, r cayse
any improvements or changes to be made to any Residential Unit or builc her than interior

painting or other interior decoration) including the installation of elec:
radio antennae or any other objects, machines or equipment which may protrude th:
walls or roof of any Residential Unit or building, or in any mannef ; appearance of the
exterior portion of any building without the written consent of thé laty
and obtained. Such consent shall not be unreasonably withheld. \ ubject to/the Special Declarant
Rights reserved to Declarant in this Declaration, no Residetial viier shall cause any
object to be affixed to the Common Elements or irf z ¢ appearance of the
Common Elements without the written consent of the Association b eing first obtained. In the
improvements or changes to be made, such
improvements, including but not limited to all antehnae.and othér objects, machines or
equipment which may protrude through the walls or roef shall bécome and be deemed to be a

the Association shall have n
as otherwise set forth in this De

ARTICLE 15.

RIGHT OF ASSOCIATION TO ALTER AND

Subject to Declarant's Special Declarant Rights, the Association shall have the
o make or cause to be made such alterations or improvements to the Common Elements
whi not prejudice the rights of the Owner of any Condominium Unit in the us¢ and

13



6209799

Page: 20 of 93
11/21/2006 12:13P

A O 0 AR R

enjoyment of his Condominium Unit, provided the making of such alterations and improvements
are approved by the Board of Directors of the Association and the cost of such altefations or

improvements shall be Common Expenses to be assessed and collected from all of the\Owners of
Condominium Units. However, where any alterations or improvements are exclusive
substantially for the benefit of the Owner or Owners of a certain Condomini Uh
requesting the same, then the cost of such alterations or improvements shali bes against

or substantially benefited, the assessment to be levied in such proportic
by the Board of Directors of the Association.

ARTICLE 16.

MAINTENANCE AND REPAIR BY OWNERS QOF \(_)// [UM UNITS

Section 16.1 Owner Maintenanca/ f Residentimnits. Every Owner shall
perform promptly all Upkeep within his Resident

I\Unit which, if pmitted, would affect the
Condominium, either in its entirety or in a part belonging to other Owners, or adversely impair
the ability to rent such Owner's Residential Unit or any. o idential Unit, and every Owner
engender. The Owner of each Residentia

all air conditioning and heating equipment, fans or other appliances or equipment, including any
fixtures and/or their connections required to

liable for the Upkeep of the surfaces lof any and all Avalls, ceilings and floors in the interior of his

and furnishings, and all other accessories in his
Residential Unit.

Section 16. Insurance Proceeds. Whenever the Upkeep of any
item for which the Qwner ofia Residgntial Unit is obligated to perform at his own expense 1s
occasioned by amy m}h may be covered by any insurance maintained in force

| ce e insurance received by the Association shall be used for
the purpose,&f performi Upkeep, except that the Owner of such Residential Unit shall be,

such portion of the costs of such Upkeep as shall, by reason of
ductibility provision of such insurance, exceed the amount of the

ection 16.3  Limited Common Elements. Except as otherwise stated herein, all

betterments and iinprovements added to the Limited Common Elements by the Unit Owners are
L the respective Condominium Units and shall be maintained by the respective Unit

pon approval by the Association of the installation of betterments and improvements

tion of the Limited Common Elements adjoining the rear of each Unit, the obligation

e Upkeep of such Limited Common Element area, and all betterments and
mpravements instailed within, shall be that of the Owner.

14
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ARTICLE 17.

MAINTENANCE AND REPAIR OF COMMON ELEMENTS
BY THE ASSOCIATION

Subject to Declarant's Special Declarant Rights, and other thar
Limited Common Elements required by the Owner pursuant to Sections/1
Association shall be responsible for the Upkeep of the Common Eleme
ducts, plumbing, wiring and other facilities located in the Common Eléi
Condominium Unit for the furnishing of utility and/or other service: :
lum Unit by
virtue of any work which may be done or caused to be done by/t ation in the Upkeep of
any Common Elements, the Association shall, at its ¢
Whenever the Upkeep of any item for which the Ag igated to perform at its
expense Is occasioned by any act of a Condominiun Unit Ownér, his tenants, guests or invitees,
and such loss or damage may be covered by any insurance maintained in force by the
Association, the proceeds of the insurance received\by-the Association shall be used for the
purpose of such Upkeep, except that the Unit Owner who isTésponsible for the act causing the
damage (whether done by himself or his4
portion of the cost of such Upkeep as sha
provision of such insurance, exceed the amour
Upkeep. Whenever the Upkeep of any iteri

tenants, guests or invitees, alﬁ 0 age’1s not covered by any insurance maintained
in force by the Association, t it C

(whether done by himself or his te
such Upkeep. Establishme '
Assoclation 18 subject to the

contained, however;.shall he\construcd jso as to modify any waiver by insurance companies of
rights of subrogation.

lests or mvitees) shall be required to pay the cost of
or damage caused by the Owner of a Unit or the

ARTICLE 18.

A\/ THORITY TO PURCHASE INSURANCE

tred or permitted insurance policies (other than title insurance and
Insurange on betterments and improvements to the Limited Common Elements, if any) upon the
the personal property of the Unit Owners) shall be purchased by the
Associ1atior ¢ pame of the Association, as Trustees for the Condominium Unit Owners and
CIr Tespestive mortgagees as their interests may appear, and shall provide for the issuance of

ific or memoranda of insurance to the Association and to any Unit Owner, mortgagee, or
vof a deed of trust. Each Condominium Unit Owner may obtain insurance, at his own
expense, affording coverage upon his Condominium Unit, his personal property and for his
ersonalliability as may be permitted or required by law, and such insurance shall, if available,

15
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contain a waiver of subrogation as to any claims against Condominium Unit Owners, the
Assoclation and their respective servants, agents and guests.

ARTICLE 19,

INSURANCE COVERAGE TO BE MAINTAINED:
USE AND DISTRIBUTION OF INSURANCE PROC*

Section 19.1 Insurance Coverages. The tollowing in
maintained in full force and effect by the Association:

(a) Casualty insurance covering the
extent reasonably available, the Residential Units, includ

company atfording such coverage. Such coverage she
damage by fire and other hazards covereg extended coverage endorsement; and,
(b) such other risks as from time to time>customarily shall be covered with respect to buildings
similar in construction, location and use, includix g, but not limited to, vandalism and malicious
mischief. Casualty insurance obtained dtngs and improvements shall provide such
coverage commonly known as "all in¢ly nlding” coverage and/or "completed condominium

untt” coverage as such terms are use( ance 1ndustry, and shall include, but not be
limtted to, all components Oé

ch were part of the original completed
improvements installed by the Qwner.

(b) lic hability and property damage insurance in such
reasonable amouy @ nd covering all/ogcurrences commonly insured agatnst including, death,
bodily injury, s et age afising out of or in connection with the use, ownership, or

maintenance of lements, and in such forms as shall be required by the

Association, inclid ot [imited to, legal Hlability, hired automobiles, non-owned
automobileand otf-premises employee coverage. All liability insurance shall contain

cross-liability endorsemertsto cover liabilities of the Condominium Unit Owners as a group to a
Condomini

oction 19.2 Premiums - Common Expenses. Premiums upon insurance

policies px d by the Association shall be paid by the Association as Common Expenses to
assessed and Collected from all of the Owners of Condominium Units.

Section 19.3  Insurance Claim Adjustment. Any loss covered by the property
urance maintained by the Association shall be adjusted with the Association; provided,

T, all insurance policies purchased by the Association shall be for the benefit of the
ation and the Condominium Unit Owners and thejr mortgagees, as their respective

16
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interests may appear, and shall provide that all proceeds payable as a result of casualty losses
shall be paid to the Association as Trustee. The Trustee shall hold such proceeds 1
benefit of the Condominium Unit Owners and their respective mortgagees as their taterests may
appear.

endorsement has been issued for a Condominium Unit, the share of any/1y iceproceeds of
the Condominium Unit Owner shall be held for the mortgagee and the'¢ '
Owner as their intcrests may appear, but nothing herein contained shal

give any mortgagee the right to determine or participate in the detérmination.ofteéconstruction or
repaitr.,

Section 19.5  Use of Insurance Proceeds. Procteds Isyrance policies
recetved by the Association shall be disbursed first fof the repair, tecc ction, or restoration of
the damaged property, and Unit Owners and lienholders are nofentitled to receive payment of
any portion of the procceds unless there is a surplus\of proceeds

completely repaired or restored, or the Condominitm'is terminate except as specified in
Article 20.

Section 19.6 Reimburs%t\ef Initial Insurance Premiums. Declarant and
Land Owners shall pay the premium(s) of the.initial insurance policies required by this

Article 19 and shall be reimbursed for ra ton of the cost thereof by each Unit Owner

at the time each Residential Unit is ¢ on other than Declarant or Land Owner, or
reimbursed by the Assaciati(@

Section 19.7 Inéuhnce

pursuant to this Article 19 s W

t Owner is an insured person under the policy with
rest in the Common Elements or membership in the

equirements. Insurance policies carried

Insurer waives its right to subrogation under the policy against
s of his houschold, if applicable;

No act or omission by any Unit Owner, unless acting within the
behalf of the Association, will preclude recovery under the policy;

(d) If, at the time of any loss under the policy, there is other insurance
it Owner covering the same risk covered by the policy, the Association's

primary insurance; and

(e) The insurer issuing the policy may not cancel or refuse to renew It
irty (30) days after notice of the proposed cancellation or nonrenewal has been mailed to

17
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the Association, each Unit Owner and each mortgagee or beneficiary under a deed of trust to
whom certificates or endorsements have been issued at their respective last knowndaddresses.

Section 19.8  Insurance Coverage-Betterments. The Associatis |
required to maintain insurance coverage for any betterments or Improvements-tc 1ts. and/or
Limited Common Elements added by any Unit Owner and a Unit Owner mav
maintain such liability coverage as is otherwise provided herein. Until «
improvements to a Land Unit are complete and the Land Unit is subdi

Land Unit and shall not be insured by the Association.

Section 19.9  Insurance Availability Notificati
this Article is not reasonably available, the Associatio

Section 19.11 Fidelity In ce. It desired, the Association may maintain
tfidelity insurance.

({dovatio
RECONSTRUECTION @ OF CASUALTY DAMAGE

" ./
Section 20.1 Rw%‘mc%myﬁ/osts. Any portion of the Condominium for which

Insurance is required pursu Artﬁlgg which is damaged or destroyed shall be repaired or
replaced promptly by the 1atioq1 ynless (1) the Condominium is terminated, (2) repair or

replaccment would be ille State or local health or safety statute or ordinance, or
(3) the Unit Ownets déci ild by an eighty percent (80%) vote, including one

- val of all Owners of Units not to be rebuilt or Owners of Units
ments not to be rebutlt. The cost of repair or replacement in

cxcess of i ceds and reserves shall be a Common Expense. If the entire
Condominium is 1 1 or replaced, (1) the insurance proceeds attributable to the damaged
Common Elements.shall be used to restore the damaged area to a condition compatible with the
remaindet ¢ ondominium, (2) the insurance proceeds attributable to Units and Limited
Commyg s\which are not rebuilt shall be distributed to the Owners of those Units and the

Owners o its to which those Limited Common Elements were allocated or to lien holders,
1elr iterests may appear, and (3) the remainder of the proceeds shall be distributed to all of
waers or hien holders, as their interests may appear, in proportion to their Common
lementintesest. If Unit Owners vote not to rebuild any Unit, that Unit's allocated interests
omatically shall be reallocated upon the vote as if the Unit had been condemned pursuant to
N.G. Gen. Stat. § 47C-1-107(a), and the Association promptly shall prepare, execute and record
ameridment to this Declaration reflecting the reallocations. Unless otherwise prohibited, any

18
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such reconstruction or repair shall be substantially in accordance with the plans and
specifications contained herein.

Section 20.2  Estimates of Replacement Costs. Immediately &
causing damage to property for which the Association has the responsibility fc
repair, the Association shall obtain reliable and detailed estimates of the cos
damaged property in a condition as good as that before the casualty. S

professional fees and premiums for such bonds as the Board of Directér
appropriate.

to the costs of repairing the Common Elements, seco the'cost of repdiring the
Condominium Units, and thirdly to the cost of repairifig the Limitéd-Cor

CLE 21.

ASSOCIATION-TO TAIN REGISTER
OF OWNERS AND MORTGAGEES

The Association sha]l<a)<a
Owners of all of the Condominidni-Unit

aintain a register setting forth the names of the
event of the sale or transfer of any

scr or transteree shall notify the Association in
n Unit, together with such recording information as
nent by which such purchaser or transferee has acquired

his interest in an @ 1 it. ) Further, the Owner of each Condominium Unit shall
notify the AssocCiati of the parties holding any mortgage or mortgages on any
Condominium Unit; the amount of such mortgage or mortgages and the recording information
which shall bé pe W to 1dentify the mortgage or mortgages. The holder of any mortgage or
mortgages iny Cendeminium Unit may, if he so desires, notify the Association of the
cxistence of ¢ c-ar mortgages held by such party on any Condominium Unit and, upon
receipt of ae Association shall register in its records all pertinent information
relatin

ARTICLE 22.

ASSESSMENTS: LIABILITY, LIEN AND ENFORCEMENT

The Association is given the authority to administer the operation and
gement of the Condominium, it being recognized that the delegation of such duties to one
i the best interest of the Owners of all Condominium Units. To properly administer the

19
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and capital improvement, the Association has heretofore been granted the rig
collect assessments against the Unit Owners and their Condominium Units:
this grant of authority to the Association to make, levy and collect assesgn
and expenses for the operation, management and improvement of the ¢

tollowing provisions shall be operative and binding upon the Owners of al

Units, the assessment which would otherwise be due
Owner of such Unit or Units, reduced by the amount

_ ¢d by the Association, based
mon Expenses exclusive of the interests therein
ssociation.

upon their proportionate interests of the
appurtenant to any Unit or Units owned b

Section 22.2  Assessmerits = Limi
Expense associated with the maintenanee, répait-or thé replacement of a Limited Common
Element be asscssed equally against the Uni ich that Limited Common Element is
assigned. Any Common Expefise-or portio reof benefiting fewer than all of the Units must

be assessed cxclusively against th its benefited in such proportions as determined by the
Board.

ommon Elements. Any Common

Sect . Payme%,of Asscssments. Assessments provided for herein may be
payable in instalir ' ¢ Board of Directors of the Association. Such
assessments sh osing of the sale of the first Unit.

sociation Budget. The Board of Directors of the Association
dget in advance for each fiscal year (which shall correspond to the
fiscal year setforth ylaws). Such Budget shall project all cxpenses for the forthcoming
reh may, be required for the proper operation, management and maintenance of the
mcluding a reasonable allowance for contingencies and reserves, such budget to
prpjected anticipated income which is to be applied in reduction of the amounts
cCted as an assessment each year. The Board of Directors shall keep separate,
vith Paragraph E hereof, items relating to operation and maintenance from items
Ing-toeapital improvements. Within thirty (30) days after adoption of such Annual Budget
oy the Board'of Directors of the Association, copies of said Annual Budget or summaries thereof
shall*be delivered to each Owner of a Condominium Unit. Within thirty (30) days after adoption
. proposed Budget, the Board of Directors shall set a date for a meeting of the Unit Owners

20
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to consider ratification of the Annual Budget which date shall be not less than fourteen (14) nor
more than thirty (30) days after the mailing of copies of such Annual Budget or sutnmary thereof
to the Unit Owners. There shall be no requirement that a quorum be present at the mee

Annual Budget is ratified unless at that meeting a majority of all the Unit Owne
Annual Budget. In the event the proposed Annual Budget 1s rejected, the periodic
ratified shall be continued until such time as the Unit Owners ratify (i.c. fail to-rej
majority of all Unit Owners) a subsequent budget proposed by the Board/of Ditects
the Board of Directors at any time determine, in its sole discretion, that th ents levied
are, or may prove to be, insufficient to pay the costs of operation and manageme
Condominium, or in the event of emergencics, the Board of Direciors shall have hie authority to

Section 22.5  Capital Improvement . -
Association, in cstablishing the Annual Budget fo | criient and maintenance of
the Condominium, may designate therein a sum to be collected an maintained as a reserve fund
for replacement of and capital improvements to t
improvement and replacement fund (Capital [mprove
cnabling the Association to replace structural element
part of the Common Elements, as well a§'the replacement of personal property which may
constitute a portion of the Common Elements-held for the Joint use and benefit of the Owners of
Condominium Units. The amount to be allocated\to the Capital Improvement Fund may be
cstablished by said Board of Directors | and maintain a sum reasonably necessary
to anticipate the need for replaceme unon Elements. The amount collected for the
Capital Improvement Fund shall be maintdined im-¢
monies shall be used only to ma ital improvements to Common Elements. Any interest
earned on monies in the Capital | '
Dircctors of the Associatio

anical equipment constituting a

Assessibcnts—Assmiation Property. All monies collected by the

lja341’&1&3 property of the Association, and such monies may be
ment of any expense of operating and managing the

Owner, as all monies which any Owner has paid to the Association shall be and

21
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constitute an asset of the Association which may be used in the operation and management of the
Condominium,

Section 22.7  Delinquent Assessments. The payment of any ¢
installment thereof shall be in default if such assessment or installment is notps
- Association within thirty (30) days of the due date for such payment. Wheni
delinquent assessment or delinquent installment thereof due to the Asso¢iafion shal |
at the rate of ten percent (10%) per annum or the maximum rate permiftec by law, whicheve
less, until such delinquent assessment or installment thereof, and all interest-due the eon, has
been paid in full to the Association. All monies owing to the Association

at the option of the Executive Board, and the entir¢ otitstanding balaneeof the Assessment,

Including such delinquent installment, may be dedlared due and pavable in full immediately by
the service of notice to such effect upon the defaulting Owner.

Section 22.8  Liability for Assessmen ne Owner or Owners of each
Condominium Unit shall be personally liable, jointly and severally, to the Association for the
which may be levied by the Association against
such Condominium Unit while such party or parties are Owner or Owners of a Condominium

are.in default in payment of any assessment or

installment thereof owed to the Assog Unit Owner or Owners personally shall be
liable, jointly and severally, Qﬁ eSt, o1 =nnquent assessment or installment thereof as
above provided, and for all costs guch assessment or installment thereof and interest

m Unit may exempt himself from liability for any

assessment levied ~ondominium Unit by waiver of the use of enjoyment of

any of the Co
way.

n for Assessments. Recognizing that proper operation and
wnm requires the continuing payment of costs and expenses
proper operation and maintenance results in benefit to all of the Owners

therefor, and that.
of Condomini

and tollected by the Association is necessary in order to preserve and protect
each Unit Owner, the Association is hereby granted the right to place a lien
yiinium Unit, and any Limited Common Elements assigned to such Unit, and

1t uridivided interest in the Common Elements for nonpayment of any assessment
lgvied against a Unit remaining unpaid for thirty (30) days or longer, which lien also shall secure
mterest, it any, which may be due on the amount of any delinquent assessments owing to the
Assoelation, and which lien also shall secure all costs and cxpenses, including reasonable

ttorneys' fees, which may be incurred by the Association in enforcing the lien provided for

22
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herein. The lien granted to the Association may be foreclosed in the same manner as real estate
mortgages and deeds of trust may be foreclosed under power of sale in the State of/N
Carolina. The Association shall be entitled to bid at any foreclosure sale and may app
credit against its bid all sums due as provided herein, The lien granted to the A j
further secure such advances for taxes, and payments on account of superior
encumbrances which may be required to be advanced by the Association i
protect 1ts lien, and the Association shall further be entitled to interest at tt
(10%) per annum or the maximum rate permitted by law, whichever ig e
advances made for such purpose. All persons, firms or corporations wht
whatever means, any interest in the ownership of any Condomini i

thereby, the name of the record owner, the amount duz 2’when due and shall comply with
any other requirements under N.C. Gen/Stat. § 47C-3-116. The claim of lien shall be recordable

inue in effect until all sums secured by said lien as

?

plus interest, costs, attorneys’
thercon, all as above provided’a

Unit except (1
decd of tru
SUPETIOor CO
against the

liens.

ances (specifically including, but not limited to, a mortgage or
rded before the docketing of the lien in the office of the clerk of
lens forreal estate taxes and other governmental assessments or charges
e¢tion does not affect the priority of mechanics' or materialmen's

Section 22.10 Foreclosure/Assessment Obligation. If the holder of a first

fleed of trust of record, or other purchaser of the Unit, obtains title to the Unit
as a result o ecjosure or deed in lieu of foreclosure of a first mortgage or first deed of trust,
: | er-dnd its heirs, successors and assigns, shall not be liable for the assessments

1 Unit which became due prior to acquisition of title to such Unit by such purchaser.
'assessments shall be deemed to be Common Expenses collectible from all of the
Lwners mcluding such purchaser, and its heirs, successors and assigns although nothing
1.gontained shall be construed as releasing the party liable for such delinquent assessment
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from the payment thereof or the enforcement of collection of such payment by means other than
foreclosure.

Scction 22.11 Statement of Assessment Status. Whenever any.Condominium
Unit may be leased, sold or mortgaged by the Owner thereof, the Associatiofi—
request of the Unit Owner, shall furnish to the proposed lessee, purchaser-or
statement verifying the status of payment of any assessment which sha
the Association for such Unit. Such statement shall be executed by any
Association, and any lessee, purchaser or mortgagee may rely upon such
the proposed lease, purchase or mortgage transaction, and the Associati 1allbe bound by such
statement. The Association, at the Board's discretion, may Impog - 1S1
of said statement.

Hution of a suit at law to
attempt to etfect collection of the payment of any/ delinquent asSessment shall not be deemed to
be an election by the Association which shall prevent it from thereafier seeking, by foreclosure
action, enforcement of the collection of any sums remaining o to it, nor shall proceeding by
toreclosure to attempt such collection be deemed to '

suit at law to collect any sum then remaiiting owing to the Association.

Section 22.13 Initial C(ho Working Capital Fund. Upon the sale and
closing of the purchase of each Unit by j}n:if}or Land Owner to a Person other than
Declarant, the purchaser of cach Uniyshall paya non‘refundable contribution to the working
capital of the Association in an amou judl tg three (3) monthly installments of the annual
Common Expense liability to-be : qgainst such Unit for the first year of operation of the

Condominium. The contribution apital may be utilized to reimburse the Declarant

the costs of premiums for in *hased by the Declarant for the benefit of the
Condominium and the As

ARTICLE 23.

COMMON SURPLUS

urplus,” meaning all funds and other assets of the Association

cept for distribution of any insurance indemnity herein provided, or upon
5 Gondominium, any attribution or distribution of Common Surplus which may
¢ to time shall be made to the then Owners of Condominium Units in

ning after payment of or provision for Common Expenses, including prepayment

ust be paid to the Unit Qwners in proportion to their Common Expense liabilities
dited to them to reduce their future Common Expense liabilities.
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ARTICLE 24.
TERMINATION
The Condominium may be terminated only in strict complian en.
Stat. § 47C-2-118.
ARTICLE 25.

AMENDMENT OF DECLARATION OF CONDOMI

This Declaration may be amended as follows:

Section 25.1  Amendments Pmposed@socia lon; mendment or
amendments to this Declaration may be proposed Py/the Board irectors of the Association
acting upon a vote of a majority of the Directors, brlby the members of the Association owning a
majority of the Condominium Units, whether meeting as membetrs Or by instrument in writing
signed by them. Upon any amendment or amendm ' laration being proposed by
said Board of Directors or members, such proposed am or amendments shall be

of the President. It shall be the duty of the Secretary to give to each member written or printed
notice of any meeting called to consider the amendment or amendments, stating the time and

Any member may, by written waiver ' 1¢d by such member, waive such notice, and
such waiver, when filed in t}@ecor
the meeting, shall be deemed equivs

the amendment or amendment st be approved by an affirmative vote of at least

¢ Association which are allocated to Unit Owners in

t or amendments as adopted shall be transcribed and certified by
ary oftheAssociation as having been duly adopted. The original or an
nenament or amendments, so certified and executed with the same
porded in the Register of Deeds Office of Dare County, North
ent.or amendments to specifically refer to the recording data identifying
oT,a copy of said amendment or amendments in the form in which the
ccord by the officers of the Association shall be delivered to the Owners of

its,but delivery of a copy thercof shall not be a condition precedent to the
Ich amendment or amendments,

formalities 4
Carolina, s

an alternative to holding a mecting of the members to consider an amendment
Jeclaration, a written agreement may be circulated among the members. The written

mall include the proposed amendment or amendments in reasonably detailed form.
ae etfective, the written agreement must be executed by Unit Owners of Units to which at

Ly-seven percent (67%) of the votes of the Association are allocated. Once approved, the
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amendment or amendments shall be transcribed, certified, executed, recorded and a copy sent to
all Owners as specified above.

Section 25,2  Amendments by Declarant. Declarant may amend the Reclaration
as set forth herein and in the Act without the consent of any other Person or the s1atian to
exercise Development Rights.

Section 25.3 Amendments Requiring Declarant Con
Declaration creating, relating to or involving the exercise of Special D
Development Rights more particularly set forth in Article 27 of thi

amended, altered, rescinded or changed in any manner without
Declarant.

Section 25.4 Amendments Requirjg(ﬂ%imous onsent. Except to the extent
expressly permitted by the Act or other provisions of this Declafation (in compliance with the

Act), no amendment may create or increase special Declarant Rights, create or increase
Development Rights, increase the number of Unitsy change the boyindaries of any Umt, change
the allocated interest of any Unit, or change the uses teh anry Unit is restricted in the
absence of unanimous consent of the Unit. Owners.

F DEFAULT

emedies. The Owner or Owners of each

11 comply with all provisions of the Association
c-ar€ now constituted or as they may be amended from

Condominium Unit shall be gov
Documents and the Act, as an

to recover sums due for damages, injunctive relief,

thereof, (ii) the Executive Board, or its agent, shall have

ited Common Element appurtenant thereto, on which or as to

1sts and summarily to abate and remove, at the expense of the
acture, thing or condition that may exist therein contrary to the intent

1stons of the Association Documents, and the Board shall not thereby be

manner of trespassed, (iii) to use self-help to remove or cure any violation
unents (including, without limitation, the towing of vehicles); and (iv) to

edy by appropriate legal proceedings, either at law or in equity, the

Such breach; provided, however, that before any construction or

1y be altered or demolished, except in emergencies, judicial proceedings shall

ted by the Association against such defaulting Owner or its tenant.

Section 26.2  Cumulative Remedies. All rights, remedies and privileges granted
Association pursuant to the Association Documents and the Act shall be deemed to be
ative, and the exercise of any one or more shall neither be deemed to constitute an election
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of remedies, nor shall 1t preclude the party thus exercising the same from exercising such other
and additional rights, remedies or privileges as may be available to such party at law or in equity.

enforce any

1s. Declaration or the other

enforce such right, provision, covenant or condition in the future.

Section 26.4 No Waiver by Declarant. The failure of
right, privilege, covenant or condition which may be granted to it |
above-mentioned documents shall not constitute a waiver of theT
enforce such right, provision, covenant or condition in the fu

Section 26.5  Attorneys' Fees. In any proceeding arising Because of an alleged
default by a Unit Owner, the Association, if successful, shall be €ntitled to recover the costs of

the proceeding and such reasonable attorneys’ fees as may be determined by the Court, but in no

event shall any Unit Owner be entitled to such attorneys' fees exgept as otherwise provided in
N.C. Gen. Stat. § 47C-3-116(e).

Section 26.6 No Waive%M

enforce any right, provision, privilege, cove
Declaration or the other above-mentioned-decu

said party or parties to thereafter enforce
future.

ortgagee. The failure of a first mortgagee to
condition which may be granted by this

shall not constitute a waiver of the right of
ivilege, covenant or condition in the

SPECIAL DECLAI RIGHTS AND DEVELOPMENT
RIGHTS RESERVED UNTO DECLARANT

Special Declarant Rights Reserved by Declarant.

All Special Declarant Rights, as that term is deﬁned in the Act, and

(b) The right to use any portion or all of the Common Elements for the
ding in the sale or rental of Units. The foregoing right shall include the right to

erect any signs, billboards, and placards and to store, keep and exhibit the same and
c-audio and visual promotional materials upon the Common Elements.
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(c) The right to maintain sales offices, management offices and
models in any and/or all of the Units owned or lcased by Declarant. Any Units leased or owned

by Declarant may be used by Declarant for such purposes, and such offices and mos
relocated as Units are sold or leases expire.

(d)  The right to use easements through the Commor
utitity services, drainage and vehicular and pedestrian traffic, or otherwise

through the Common Elements as may be considered by Declarant desi
making improvements within the Condominium.

(e) The right to exercise any Developmy

(f) The right to perform construetio
secure areas, 1n Units, and in Common Elements, and the her right tocontrol all such work
and repairs, and the right of access thercto, until its completion< All work may be performed by
Declarant without the consent or approval of the Executive Board. | Declarant has such an
easement through the Common Elements as may be reasonably nes essary for the purpose of
discharging Declarant's obligations or exercising Declarant's De clopment Rights and Special
Declarant Rights, whether arising under the Act or reservéd in this Declaration. Such easement

includes the right to convey utility and drainage easements to public utilities, municipalities, and
other entities to fulfill the plan of developmer

(g) The right to
of the Executive Board.

(h)

ppoint, rerhove and replace the officers and members

t to the-procedures set forth in the Articles, the Declarant
10 en by the Executive Board or any committee thereof as
ar;: stablished by the Bylaws or this Declaration.

S
shall have veto power over all acti
may have been appointed 0
S n 27. cl t Rights R d by Declarant.
étin \E%j ent Rights Reserved by Declaran
All' Development Rights as the same are defined in this Declaration
(b

and 1 the 2

The rights to: add real cstate to the Condominium: create Units,
Common Elemeiits dnd Limited Common Elements within the existing Condominium or to be
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The exercise of any or all of the Development Rights reserved by Declarant shall be pursuant to,
and subject to the provisions of, the Act.

Section 27.3  Phasing of Development Rights. Declarant rese 2 right to
exercise any of the Development Rights with respect to the Units owned by the ;
different times. No assurances are made by Declarant regarding the Units
to when the Declarant may exercise its Development Rights or in what or¢ |
made by Declarant regarding whether or not all the Units Declarant rest 1ght to Create
will be created. The exercise of any Development Right as to some of
Declarant will not obligate Declarant to exercise any of Declar
other Units owned by Declarant.

Rights as to

Section 27.4  Limitation on Special Declagant Special Declarant
Rights reserved hereunder shall terminate no later than the earlie en (10) days after the
conveyance of one hundred percent (100%) of th¢ Units, including Units which may be created
pursuant to the Special Declarant Rights and the Declarant's Devel(: pment Rights, to Owners
other than a Declarant; (ii) five (5) years after the terthination of the right to exercise
Development Rights, or (iii) upon the recording by Declarant of‘an instrument in the office of the

Register of Deeds of Dare County, Norﬁ: terminating the Special Declarant Rights.

Section 27.5 Declarant's Pe Property. Declarant reserves the right to
retain all personal property and equipmerit ecﬁr@rh}sales, management, construction, and
maintenance of the improvements within the Condominium that has not been represented as

property of the Association. Declarz
goods and improvements used
whether they have become fixtu

Z right to remove from the Property any and all
narketing, and construction, regardless of

ith Special Declarant Rights.

¢ Association nor any Unit Owner may take any action

or adopt any ith or diminish any Special Declarant Right without the

prior writte

In relation to Declarant's ¢xercise of any Special Declarant Right,

aration which prohibit or require approval of construction of or
additions or 2 to any improvements shall not be applicable.

action 27.7  Assignment of Declarant's Rights and Duties. Any and/or all of

the rights and reservations of Declarant herein contained may be assigned by Declarant
iy Person-which will assume any and/or all of the duties of Declarant hereunder, and upon

TPErson, corporation or association's evidencing its consent in writing to accept such

; a1d assignee shall, to the extent of such assignment, assume Declarant's duties

ave the same rights and powcrs and be subject to the same obligations and duties as

fiven to and assumed by Declarant herein. Upon such assignment, and to the extent thereof,

ant shall be relieved from all liabilities, obligations, and duties hereunder. Declarant may
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limit and restrict the rights and powers which are assigned to any person, corporation, or

association in the instrument which assigns such rights. The term "Declarant” as uéad herein
includes all such assignees and their successors and assigns, subject to such restrict
limitations as may be imposed in the instrument assigning such rights.

ARTICLE 28.

SPECIAL DECLARANT RIGHTS AND DEVELOP RIG
ASSIGNED AND GRANTED TO LAND OWNERS

Declarant hereby assigns to Land Owners the Special Declararit F ights and |\ Development Rights
hercinafter set forth. This assignment is in accordance-with Sedfi 104 of the Act, and

(a) The right to use any pe
purpose of aiding in the sale or rental of Units. The foreg
display and erect any signs, billboards,
to distribute audio and visual promotional

g Tight shall include the right to
acards and to store, kcep and exhibit the same and
1als upon the Common Elements.

(b)  The rig
models in any and/or all of the Units
owned by Land Owner may b&used by

s offices, management offices and
cd by the Land Owner. Any Units leased or

ner for such purposes, and such offices and
CASes expire,

models may be relocated as Units

(¢) | Jse eascments through the Common Elements for
utility services, drainage and vehicu: | pedestrian traffic, or otherwise, across, under or

through the Com Elements as may/be necessary for the purposes of making improvements to
the Land Unit owned id-Owhcr.

¢ right to perform construction work, and to store materials in

secure areas, | mmon Elements, and the further right to control all such work

and repairs, and the ri ccess thereto, until its completion. All work may be performed by
Land Owner wit ¢ consent or approval of the Executive Board. Land Owner has such an
easemen mmon Elements as may be reasonably necessary for the purposes of
eXercisi Development Rights and Special Declarant Rights as granted in this

dasements include the right to convey utility and drainage easements to public
ties, and other entities to fulfill the plan of development for the Land Owners'

(e) The right to subdivide the Land Owners' Land Unit as set forth in
4.3 herein.
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Section 28.2  Development Rights Granted to Land Owners.

(a) The nghts to: create Residential Units, Common Eletnents and
Limited Common Elements upon the Land Owners Land Unit: subdivide Lanc Unit; ¢ot
portions of the Land Unit into the Common Elements; and, withdraw the Lafid-C
Unit from the Condominium. The Development Right granted to Land Ow
Residential Units shall be restricted to the construction of buildings or Re
same size and style as the existing buildings and Residential Units in ¢
varied or different plans are approved in writing by the Declarant.

(b) The Development Rights grantec
exercised within fifteen (15) years from the date of recording

the Register of Deeds. f
Scction 28.3  Phasing of Developmént Rights.

(a) Land Owners may exercise any of/the Development Rights with
respect to any Land Units owned by the Land Ownerat differehittimes. Land Owners reserve
the right to exercise any of the Development Rights with Tespect to the Land Units owned by the
Land Owners at different times. No ass ces are made by Declarant or Land Owners
regarding the Land Units owned by Land Gw
Development Rights or in what order. No-a

s as to when the Land Owner may exercise its
es_are made by Declarant or Land Owners

egerve the right to create will be created.

The exercise of any Development Righ cot the Land Units owned by Land Owners
will not obligate any Land X erCi

any other Land Units owned by 4

Section 28.
The Special Declarant Ri
carlier of: (1) five(y
(11) upon the re
Dare Coun

Land Owners hereunder shall terminate no later than the
ination of the right to exercise Development Rights, or

wner of an instrument in the office of the Register of Deeds of

{erminating that Land Owners' Special Declarant Rights.

Section 28.6  Interference with Special Declarant Rights Granted to Land

31
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(a) Neither the Association nor any Owner may take any action or
adopt any rule that will interfere with or diminish any Special Declarant Right grarted to a Land
Owner without the prior written consent of the affected Land Owner.

(b) In relation to Land Owners' exercise of any Spée
Right granted to Land Owner, the provisions of the Declaration which prohibi
approval of construction of or additions or alterations to any improvement
applicable, subject to Section 28.2(a) herein.

ARTICLE 29.
CONFLICT WITH CONDOMINIUM ACT: @1 ITY
Should any of the terms, conditions,p v1s'ons,¥syag_gghs/wr clauses of this

Declaration conflict with any provisions of the Condominium A€t the provisions of the
Condominium Act shall control unless the Condominium Act permits the Declaration to override
the Condominium Act, in which event the Declaration shall control. In the event that any of the
terms, provisions or covenants of this Declaration are-held-to-be partially or wholly invalid or
unenforceable for any reason whatsoever; such holding shattfiot affect, alter, modity or impair in
any manner whatsoever any of the other , provisions or covenants hereof or the remaining

portions of any terms, provisions or covena d to be partially invalid or unenforceable.

5 L I/&; TRUCTION
U

lon shall be liberally construed to effectuate its
miniumn ownership. Throughout this Declaration
wherever appropriate the in¢lude the plural and the masculine gender shall include

the feminine or nefiter. T dings are for convenience of reference only and shall not

be considered terms s Dec .
ARTICLE 31.
CLARATION BINDING ON ASSIGNS

"~ AND SUBSEQUENT OWNERS

The provisions of
purpose of creating a unifo

restrictions and burdens imposed by the covenants of this Declaration are

€
intended all constitute covenants running with the land, and shall constitute an equitable
servitude upon each Condominium Unit and its appurtenant undivided interest in the Common

s, and-this Declaration shall be binding upon Declarant, its successors and assigns, and
parties who subsequently may become Owners of Condominium Units in the
dominium, and their respective heirs, legal representatives, successors and assigns.
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The Association shall have current copies of the Declaration, Bylaws of the
Association, and other rules and regulations concerning the Condominium, and th
records and financial statements available for inspection by Unit Owners and by ho
and guarantors of mortgages during normal business hours at the office of the

ARTICLE 32.

CONDEMNATION

In the event of a taking by eminent domain, or by ;
all or any part of the Property, the same shall be repaired or rest

Pursuant to the provisions of N.C.
appurtenant undivided interest in the Common Elemen ¢ deemed to be a parcel and shall
be separately assessed and taxed by each assessing unit and special district for all types of taxes
authorized by law, including but not limited-
Each Unit Owner shall be liable solely amount of taxes against his individual Unit and
ing™f the tax delinquency of other Unit
Owners. Neither any building, the Pfoperty i 1y of the Common Elements shall be deemed
to be a parcel. Provided, ho@' ¢'provisions of N.C. Gen. Stat. § 47C-1-105,
any areas 1n which Declarant ights shall be separately taxed and assessed
against Declarant until Declar rant's Development Rights therein or
Declarant's Development Ri sminate or are released by Declarant.

Y
LIMIT@IM

€ Association-shall not (a) file a complaint or grievance or initiate or participate
In any other proceedings-onaccount of an act or omission of Declarant or any Land Owner with
any governmentat.agency which has regulatory or judicial authority over the Property or any part
thereof op crt and prosecute a claim against or in any manner sue Declarant without first
having oObtaj ¢ attirmative written consent of Owners of Units to which at least seventy-five
- he votes tn the Association are allocated.

ARTICLE 34.

AGAINST DECLARANT AND LAND OWNERS

33
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IN TESTIMONY WHEREOF, Declarant and Land Owners have caused this

instrument to be executed under seal and in such form as to be binding, all by authority duly
given, this the day and year first above written.

22@9799
’agE.' 4@ af 5
11;21ﬁ2@®5 12?13P

BERMUDA BAY, L.L.C. AL)
A Limited Liability Co

(SEAL)

(SEAL)
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STATE OF NORTH CAROLINA
COUNTY OF _ (es2 /il
I, NWC/*/ [ ENGLE , a Notary nd for

said County and State, do hereby certify that David S. Russotto before

appeared, who being by me first duly sworn, says that he is a manager ¢
L.L.C., the limited liability company described in and which executed

that he executed said instrument in the limited liability company name b
thereto; and that the instrument is the act and deed of said limited Tiabili

Date W /7 2006

(Official Seal)
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STATE OF NORTH CAROLINA
COUNTY OF (CutlfiiTuch
I, B L. é{Ué. LE , @ Notar 1 and for

said County and State, do hereby certify that David S. Russotto before me this-ds
appeared, who being by me first duly sworn, says that he is a manager of BER?
ASSOCIATES, L.L.C,, the limited liability company described in and Wit
foregoing instrument; that he executed said instrument in the limited Lk ity company nairie by
subscribing his name thereto; and that the instrument is the act and deed of*said lmited liability

company.
Date%lw [ ] 200 (f)

(Official Seal)

\\\\\i'f!f{f
ey L
Q\?\\\C‘ S5
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STATE OF NORTH CAROLINA
COUNTY OF (Ll fyfiicu
I, _pawe L. ENGLE a Notar

said County and State, do hereby certify that David S. Russotto before 11

appeared, who being by me first duly sworn, says that he is a manage
Iimited liability company described in and which executed the foregoing.j

executed said instrument in the limited lability company name by
and thatthe instrument 1s the act and deed of said limited liability

grendon 17, 2506 P

e ——

Signatuyré of Notdry Public - WANEY L. ENGLE

My ¢ommission expires: ('/:?ﬁf//}@//
L {

Date

(Official Seal)
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STATE OF NORTH CAROLINA

COUNTY OF { Q.

I, WN Clo~v~v— , a Notag
said County and State, do hereby certify that James M. Rose, Jr. before me this-ds
appeared, who being by me first duly sworn, says that he is a manager of ¥C
limited liability company described in and which executed the foregoing
executed said instrument in the limited liability company name by su
and that the instrument is the act and deed of said limited liability compz

DateQ\gnuesm a1, 3006

(Official Seal)
o - 2nee Clem
NG © eofNorth Caroling {elly Renég/Clem
Fersivewt Dare County Notary Public, State’of North Carolina

Appointed in Dare County
K@

38



6209799

AL SR AT . 22

STATE OF NORTH CAROLINA
COUNTY OF DARE

The foregotng certificate of Notary Public is certified to be corke |
instrument was presented for registration this day and hour and duly recorded in-the offics of the
Register of Deeds of Dare County, North Carolina, in Condominium Bo

This day of , : M.

at
RWeeds

39
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EXHIBIT A
(Legal Description - Initial Condominium Property)

All of that tract or parcel of land lying and being situate in Kill
Devil Hills, Dare County, North Carolina, shown and depieted on

CONDOMINIUM," dated Novimder N retrecorded i
Ownership File =, Pages 230 through -23% , in the Daie
County Registry, less and except the Stormwater Pond -

extension of Bermuda Bay Boulevard each being
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EXHIBIT B

For survey and plat and plans see Unit Ownership File & ,a ag&@

— o

through =2 3%, in the office of the Register of Deeds of Dare County.
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EXHIBIT C

‘Allocated Interests | #1 | #2 | #3 | #4 | # | &7 [#104-1z00 1o 00T onTs “ Bz
Al | Bl | ci :t‘. a2\

ndivided Interest in
ommon Elements

I/.r""
IAppurtenant to each 5.556V¥.556%5.556% S556%|5.556%15.556%15.556% .556%-5.5 .55& 5356%15,856%
Unit [

IPortion of Common
Expenses allocated to
each Unit

IV otes mﬂcated to each

i
\w/ ‘ I
5\55 o 5:356%%5.556% |

L.ssa 556%|5.556%]5.556%|5.556%5.556%5 556% .5

nit | | 1 | | | P - 1 1

e —— : e ——— rr———— ’
<\
Allocated Interests #104- #104- #104- #104- [[#104-C3 TOTALS
e | BT [ e e

Undivided Interest in [ —

Common Elements 100%*

Appurtenant to each 5.556% | 5.556% | 5.556% 556% | 5.556% 556%

Unit _ _ | _ ‘ _[

Portion of Common ) \\ B ) i

f;cﬁfﬁ;iﬂ"mwd © | '5.556% | 5.556% | 5.556% b-s5556% Eﬁ;ﬁ% s.556% | 100%7

Votes allocated to

each Unit 1 1 . l I8

S

* Rounded to the nearest one-hundr | nt pursuant to the provisions of N.C. Gen. Stat. § 47C-2-107.

R
9
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Any and all matters as may be revealed by an accurate survey of the rope
registered surveyor.

Taxes tor the year 2007 and subsequent years.

Construction Deed of Trust Securing Future Advances for ¢
recorded in Book 1672, Page 155 (Units 2, 3 and 4 only).

Deed of Trust, Assignment of Rents,
benefit of Wachovia Bank, recorded

" ixture Filing for the
352 (Units 1 and 7 only).

Utility easements of record to Virginia
Carolina Power).

Easements of record to Norfolk-and Carolina Telephone (now Carolina Telephone and
Tclegraph Company).

Easements and other ma
Slide 247,

Easement for uﬁ% vaters anid subsurface waters in the area recorded in Book
1567, at Page 409.

in Book 1578, at Page 353.

2.general public, the State of North Carolina and the United States in public

-party agreement filed in Book 1566, Page 257, Darc County Registry.

Building restriction lincs, easements and other matters as shown on map or plat recorded
in Book 104, Page 224, Dare County Registry.

Wastewater disposal utility easement filed in Book 1578, Page 349, Dare County
Registry.
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CONSENT OF LIENHOLDER

Wachovia Bank, National Association, Beneticiary pursuant to the

amendments thereto pursuant to the exercise of Development Right:

Hamilton Cay Condominium.
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STATE OF N =G
LCOLNEY OF Jfﬁﬁiﬂ A NSehen

CTT Y | .
N tf\gn (£, ?a NSORS
for said County and State, do hereby certify that e ntd Dud!

before me this day and acknowledged that he is VIO@  President of Wachi
Association, and that he, as _\{1(Ce_ _ President being authorized to dos&t _
torcgoing on behalf of the corporation.

Date _ || lﬂp IOQ; %4@/{4&4&

Signaturd of Notary

s fGHcTal Seal) | *
g t M %p | 3% otary Public
. = Printedor typed nam / / )
, :: e | 05 | 3 ( [ - { O
A M
H S
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CONSENT OF LIENHOLDER
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STATE OF NORTH-CAROEINA

COUNFYOF )1 eong ok
M

I, \‘rI g l(\} L \ ﬂ Clr_}l x. DO , a Nota

for said County and State, do hereby certify that < ;)\, G0 H e S
before me this day and acknowledged that he is Fyeo\, ]"Cfl President of Tov

CyeeYrvc o President being authorized to do so, executed the foregoing

Townebank. B—\
I"g\_______,- .. l“\h-r M
Date _JL. [4-0( o INALdTmm
SN Ve AL, Signature of Notary Put
ENSS ﬁ?ﬁ'&%ﬂﬁ eal) L//j
o ";*_'a;-“uli-’i - e .‘}_ J : L .
H Kif Ufﬂ kl ; ..—’q (\{[J

Fiay, + - [
by, sy g 4 it
TR A A LS , Notary Public
50 g % e
Bl w7 f.j' = ) -
'*‘ o g o v >,
a3 s g
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